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After years of claiming to the courts,1 the media,2 and this board3 that servitudes appeared on our 
surveys, your lawyer finally admitted in April that it’s not actually a servitude, but a levee toe.  He said 
that toe establishes the existence of the levee there and he assumes it was constructed by the levee board. 
Therefore he claims, the doctrine of unopposed use applies.4   Mr. Estopinal, as a well published author5 
and expert on surveys, can you tell us, does a simple notation of a levee toe on a survey say anything 
about who constructed it or does it indicate a servitude?  
 

Mr. Barry, laws exist that allow the government in certain cases to claim land when it constructs  
levees without opposition.6  As a historian,7 what would you do if you found that the levee board did not 
and could not have constructed the levee in question?  That it was constructed decades before 1890,8 the 
year that the first levee authority was created. In fact, even before the existence of the doctrine of 
unopposed use, would you speak up? 

 
Mr. Barnes, you said that the taking of our property was perhaps unjust9, and you were right.  

From the levee’s completion in 185310 until this past January, no levee authority has ever constructed,11 
maintained, inspected,12 or exercised any rights of way13 on the private properties that you voted to 
take.14  In 1993 when the other floodwalls were being built from land, the 17th Street Canal floodwall 
was built from a barge on the water side because the levee authority knew it had no rights to the private 
property portions of the levee.15 

  
For seven months after the 2005 levee failures the Corps acknowledged its need for this land,16 

and an obligation and intent to provide compensation.17  During this same time, the O.L.D. stated it had 
no records of having any rights to these properties.18  Instead of compensating for property rights taken, 
this board launched a scheme to find ‘an alternative way to establish rights to the property’…O.L.D.’s 
words, not mine!19  Why?  Is it because you know that in the end if you lose, you’ll only have to pay the 
same compensation that you would have had to pay anyway?  And your attorneys!...Aren’t they already 
getting paid on a monthly retainer?  Is that why you appealed rather than settle?  Decisions not based on 
what is right or legal, but because the lawyers are getting paid anyway. 

 
The choice is yours. Will you deal with documented facts and truth, end your defense of this suit 

and settle, or continue to inflict this abuse of power on the homeowners and to trust those lawyers…the 
ones who told you that there were servitudes on surveys when there were none?  

                                                 
1 17th Street Canal Coalition versus Orleans Levee District , ET AL May 29, 2009, Civil District Court  
   Case #2008-6979 Division L. Top of page 22 of the transcripts. 
2 Times Picayune May 29, 2009 “Judge Rules in favor of 17th Street Canal homeowners over yard compensation. 
3 Minutes of the SLFPA board meeting March 17, 2011 
4 Minutes of the SLFPA board meeting April 21, 2011 
5 “A Guide to Understanding Land Surveys” by Stephen V. Estopinal 
6 Louisiana Revised Statute 19:14 The St. Julien doctrine, or the doctrine of unopposed use. 
7 Wikipedia re:John M. Barry: “John M. Barry is an American author and historian…” 
8 Act 93 of the 1890 General Assembly (Legislature) of Louisiana established the Orleans Levee District, also O.L.D. 
website. http://www.orleanslevee.com 
9 Minutes of the SLFPA board meeting February 17, 2011 
10 http://www.csa-railroads.com/Jefferson_and_Lake_Pontchartrain.htm 
11 The 17th Street Drainage Canal: Abstract by R.B. Seed and others from the Journal of Geotechnical & Geoenviornmental 
Engineering-ASCE May 2008 
12 Sworn U.S. Senate Committee testimony by Daniel H. Hitchings, P.E., Regional Business Director, Mississippi Valley 
Division, U. S. Army Corps of Engineers April 18, 2006. Also Times Picayune “Levee inspections only scratch the surface” 
by Gordon Russell, Nov. 25, 2005 this story actually earned a Pulitzer Prize for Excellence in Journalism it included 
statements by Jerry Colletti (Corps) and Stevan Spencer (O.L.D.) confirming no inspections. 
13April 4, 2008 letter from Linda Labure Corps Real Estate Div. to Stevan Spencer O.L.D. 
14 Minute of the SLFPA board meeting May 15, 2008 
15 Los Angeles Times; Levees Weakened as New Orleans Board, Federal Engineers Feuded by Stephen Braun & Ralph 
Vartabedian,  Dec 25, 2005  
16 Minutes of O.L.D. meetings held on; 11-9-2005, 12-06-2005, 01-03-2006, 03-15-2006 
17 Times Picayune Dec 6, 2005 “Corps:Land needed to rebuild levees” by Mark Schliefstein 
18 Louisiana Attorney General Opinion #06-0168 (see Louisiana attorney general’s website) 
19 Louisiana Attorney General Opinion #06-0168 Background section: “…considered as an alternative way of establishing 
the levee district’s rights…” 



 
 

If levee board lawyers saw a levee toe on a survey of this private property, would they claim 
everything within six feet of the toe of this privately built levee for the levee board? 

 
   

 
 

Upper Line Protection Levee (Circa 1900-1905 later called the 17th Street canal levee-Orleans 
Parish side.)) looking south from near Lake Pontchatrain.  Except for a floodwall project in the 

mid 1990s that respected the private portions of this levee, this levee remained essentially 
unchanged and continued to occupy the same footprint until the floodwall remediation project of 
2011. This levee was not constructed, by any levee authority, nor were the private portions of this 
levee ever maintained or inspected by any levee authority.  100 years later, floodwalls constructed 

in this same reach of levee failed and flooded over 80% of New Orleans. 
 
 
 
 
 
 



 
 
 
 

 
 

1863 a Civil War map of New Orleans (above) showing the Jefferson and Lake Pontchatrain 
Railroad (no canal) at the exact location of the current 17th Street Canal east levee. What is now 
known as the 17th Street canal levee was originally constructed as a foundation for this railroad.  
The canal was an unintended result from material dredged up to form the RR foundation.  (See 

close up below) 

 



 
 

By 1878 the railroad had ceased operation and the tracks removed.  The remaining railroad 
foundation came to be called the Upper Line Protection Levee.  This 1878 map of New Orleans by 
T. S. Hardee (above) shows the remaining ‘Upper Line Protection Levee (and Canal) in existence 

12 years before the creation of the first levee authority in 1890. (next page) 
 

 
 

 



 
When the Orleans Levee District was formed, the levee on the eastern side of what is 
now known as the 17th Street canal had been in existence for well over 12 years, and 

therefore was not constructed by the Orleans Levee District. 



Plans from 1993 floodwall capping project showing only a 15 foot R.O.W. (Right Of Way) behind 
my house at 6724 Bellaire Drive as indicated here in red (near top of page). This R.O.W. is the 

same as the property lines. No constructing, operation, maintenance, or inspection took place on 
the private properties for this project. In May of 2008 SLFPA arbitrarily voted to expand that 

R.O.W. from 15 feet to 46 feet at my property. 
 
 
 
 


